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6
The Economic Style and 
Market Governance

The late 1960s and early 1970s saw systems analysts and their heirs dissemi-
nating an economic style of reasoning in social policy: evaluating govern-
ment programs on their cost- effectiveness and promoting the use of incen-
tives, choice, and competition. But they  were not the only group advocating 
for the use of economic reasoning in Washington. It was during this same 
era that industrial organ ization (I/O) economists began encouraging poli-
cymakers to govern markets through the lens of efficiency.

Market governance policy domains include all  those that set the rules 
for market competition,  either across the economy broadly (for instance, 
antitrust or intellectual property policy), or in specific sectors that are seen 
as requiring special rules (transportation, energy, finance, communications, 
or healthcare).1 At the time that I/O economists  were making their way to 
Washington, antitrust policy as well as many of the industry- specific policy 
domains  were governed by  legal frameworks put into place de cades before, 
between the Gilded Age and the New Deal. When first implemented in the 
late nineteenth  century, antitrust policy and railroad regulation  were moti-
vated by logics that would continue to resonate as regulation was extended 
to both existing (electricity, natu ral gas) and emerging (trucking, airlines, 
telecommunications) industries in the 1930s.  These included a concern with 
limiting corporate power; demands for a rough equity in access to, and 
pricing of, ser vices; and a desire to bring stability in the face of “ruinous 
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competition.” While  these goals  were often contested, and legislative  battles 
to achieve them hard- fought, by the end of the 1930s a regulatory regime 
had been put into place that largely reflected them.

By the 1960s, though, the frameworks that had proved compelling thirty 
or sixty years before  were starting to show their age. The trusts  were a  thing 
of the past, and with the  Great Depression increasingly distant, policymak-
ers had lost their fear of market instability. With the proliferation of options 
in transportation and shipping, officials no longer regarded equitable access 
to markets and pricing as such pressing concerns. And observers on both 
left and right  were increasingly concerned that regulation often seemed to 
serve the interests of the regulated over  those of the general public.

This changing political- economic context set the stage for advocates 
of the economic style— industrial organ ization economists and similarly 
inclined  lawyers, for the most part—to challenge the existing regime of mar-
ket governance. From an economic perspective that valued markets for their 
efficient allocation of resources— keeping prices competitive and giving as 
many  people as much of what they  were willing to pay for as pos si ble—it 
seemed only logical that market governance should promote such efficiency.

This position, by the 1960s already a consensus one within the economics 
profession, was often at odds with the values that had historically motivated 
U.S. antitrust and regulatory policy. Yet as I/O economists and  those who 
 adopted their framework moved into positions of influence across all three 
branches of government as well as in policy think tanks, they advocated 
for this way of thinking about market governance.2 In antitrust, this meant 
moving away from simply limiting size and  toward evaluating policy on 
the basis of  whether it promoted competition and efficiency. In regulatory 
policy, it meant pushing for the end of price controls and barriers to entry— 
particularly in transportation industries, but also in energy, communica-
tions, and elsewhere. And it eventually reached policy arenas, like healthcare 
policy, that had not always been seen as markets to be governed at all.

Early on, proponents of the economic approach to market governance 
tended to be liberal and associated with the Demo cratic Party; as the 1970s 
progressed, Chicago School conservatives and libertarians became more 
prominent voices. What both camps shared, though, was a commitment 
to efficiency. And as they found themselves in positions of increasing influ-
ence, the older  legal frameworks of market governance— intended to limit 
corporate power, ensure equity, and promote stability— were gradually dis-
mantled, and new ones— centered on efficiency, choice, and competition— 
were put in their place.
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The Slower Spread of the Economic 
Style in Market Governance

The spread of an economic style of reasoning was slower and more piecemeal 
in market governance than it was for social policy. In part, this reflected 
the relatively diffuse networks of industrial organ ization, the subfield of 
economics most immediately relevant to thinking about how government 
should regulate markets. Unlike the systems analysts who developed their 
approach in the hot house environment of RAND, advocates of the economic 
style in market governance  were scattered across economics departments 
and law schools, although impor tant clusters could be found at Harvard and 
Chicago.  Those who occupied positions within the policy realm in the late 
1960s, like Donald Turner at the Antitrust Division of the Department of 
Justice or Joe Peck at the Council of Economic Advisors, tended to work as 
individual advocates rather than heads of well- resourced policy planning 
offices. When it came to market governance,  there was no single precipi-
tating event like the PPBS rollout to rapidly advance economic reasoning.

Turner, Peck, and their like- minded colleagues encountered another 
challenge that the systems analysts working in social policy sometimes 
avoided: entrenched bureaucracy. As new government offices, the funda-
mental orientation and day- to- day administrative practices of entities like 
the OEO and HUD  were still up for grabs. In  these and other new offices 
established as part of the  Great Society, the economic style had only to 
displace relatively novel approaches, like community action programs, that 
 were not yet fully rooted in the bureaucracy or in law. In market governance, 
by contrast, advocates of the economic style encountered a body of legisla-
tion passed as early as 1887 and largely completed by the end of the 1930s, 
de cades of case law, and the orga nizational culture of the Antitrust Division 
and longstanding in de pen dent regulatory agencies like the Interstate Com-
merce Commission. Instead of displacing weakly institutionalized alternative 
logics advanced through recent legislation, advocates of the economic style 
had to tear down a very durable  legal and orga nizational framework— one 
grounded in a fundamentally diff er ent way of thinking about the purpose 
of government— that had been put into place de cades before.

Centering efficiency, choice, and competition in market governance 
required advocates of the economic style to change decisionmaking pro-
cesses in  those long- established agencies, sometimes through the introduc-
tion of new leadership and sometimes through the expansion of economics 
offices within them. It required replacing legislation that propped up the 
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old order, particularly through bills deregulating specific industries like 
airlines, railroads, and trucking. And in antitrust, where the courts played 
a major role in determining policy, it required new case law that rejected 
older frameworks that balanced a set of competing policy goals and instead 
embraced the promotion of efficiency as the sole purpose of antitrust.

A final challenge of introducing the economic style into market gover-
nance concerned its orientation  toward governance itself. In social policy, 
even  those policymakers who advanced the economic style worked from 
the under lying assumption that government should act in the realm of social 
policy— the question was what kind of actions it should take. But in market 
governance, advancing the economic style did, in many cases, mean lim-
iting government intervention. This was not always the case; sometimes, 
as in healthcare policy, advocates argued for a government role in build-
ing an infrastructure for competition.3 In domains like railroad, trucking, 
and airline regulation, though, advocates of the economic style saw their 
primary task as dismantling existing systems for setting prices and control-
ling entry into the relevant markets. In effect, they proposed to regulate by 
deregulating.

As all this was accomplished, the older ways of thinking about market 
governance as a way to limit corporate power, ensure equity, and promote 
stability mostly faded away. This was not only  because the economic style 
had come to dominate the space of policy debate, as in social policy, although 
it increasingly did. With the ascent of the economic style, the under lying 
priorities associated with it—of efficiency as a central goal of policy, with 
choice and competition as its corollaries— were also incorporated into  legal 
frameworks.

Establishing the Consumer Welfare Standard in Antitrust

Since its origins with the Sherman Act of 1890, the very purpose of antitrust 
policy has been per sis tently contested. The original antitrust movement, 
motivated by fears about Standard Oil and other trusts that had effectively 
monopolized entire industries, reflected a broad set of concerns about the 
growing power of big business over farmers,  labor, and government. The 
Sherman Act itself declared contracts, trust combinations, and conspiracies 
in restraint of trade or in attempt to monopolize illegal.4 But at less than a 
thousand words in length, it left much to the imagination. Scholars— and 
the courts— have repeatedly reinterpreted it, arguing at diff er ent times not 
only that it was meant to limit economic power broadly defined, but also 
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that its main intent was to protect competition, increase consumer welfare 
(often defined specifically as allocative efficiency), protect small business, 
or even redistribute wealth.5

The most po liti cally salient aspect of  these concerns would vary tre-
mendously over the next seventy- five years. In the 1930s, many Americans 
feared that the rise of chain grocery stores— particularly the rapidly grow-
ing A&P supermarket— would devastate local businesses and undermine 
the economic fabric of small- town life. The Jeffersonian impulse to protect 
small businesses drove Congress to pass the Robinson- Patman Act in 1936, 
which  limited manufacturers’ ability to give discounts to big chains, and 
very nearly led to legislation that would have taxed chains out of existence.6 
But the 1930s also saw “the consumer” emerge as a stand-in for the public 
interest more generally, with policymakers expressing a growing concern for 
protecting consumers from high prices.7 This consumer protection impulse 
was recognized in court decisions like Apex Hosiery v. Leader (1940), which 
interpreted the Sherman Act as barring practices that “restrict production, 
raise prices, or other wise control the market to the detriment of purchasers 
or consumers of goods and ser vices.”8 This impulse sat in tension with the 
desire to protect small businesses, which frequently had to charge higher 
prices than their larger, more efficient competitors.

As  these examples suggests, Congress and the courts shared responsibil-
ity for, and sometimes sparred over, setting the priorities for antitrust policy. 
With the Sherman Act and other antitrust laws so open to interpretation, 
the courts play an outsized role in determining the  actual contents of anti-
trust policy. Between 1962 and 1967, the Warren Court upheld a series of 
government challenges to mergers that by pre sent standards seem quite 
modest.9 For example, in the landmark Brown Shoe Co. v. the United States 
decision (1962), the Court invalidated a merger that would have given the 
firm in question a 5  percent share of the market,  because of what it saw as a 
general tendency  toward consolidation in the shoe industry.10

Into the 1960s, the Supreme Court accompanied appeals to Jefferso-
nian democracy with a stated commitment to limiting corporate power 
and protecting consumers, to the point of invoking inconsistent judicial 
reasoning. The court consistently asserted its desire to protect competition 
and, at least through the 1960s, issued decisions that  limited mergers and 
restricted corporate be hav ior. In Brown Shoe, it noted that the Congres-
sional debate around the Celler- Kefauver Act of 1950 reflected Congress’s 
“fear of what was considered to be a rising tide of economic concentration 
in the American economy. . . .  Other considerations . . .   were the desirability 
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of retaining ‘local control’ over industry and the protection of small busi-
nesses.”  Here, competition meant “the protection of  viable, small, locally 
owned businesses,” even if it meant “occasional higher costs and prices.”11 
At other times, the court emphasized that “the test of a competitive market 
is . . .   whether the consumers are well served,” not only through low prices 
but also through freedom of choice. But  because prevailing economic theory 
suggested that market concentration would lead firms to raise prices, a judi-
cial approach that prioritized the well- being of consumers also led to court 
decisions that  limited mergers.12

The courts had long acknowledged that big businesses might be able to 
produce at lower cost than smaller businesses, potentially keeping prices 
lower as well. Yet regardless of  whether the Supreme Court centered small 
business or consumers in its decisions, efficiency— whether in its productive 
sense of resulting in the most output with the fewest inputs, or its allocative 
sense of producing the collectively most- valued goods and services— had not 
been a central theme of the court’s antitrust decisions. In the early 1960s, 
though, the Supreme Court began to cite economics more frequently—if 
erratically—in antitrust cases. For example, United States v. Philadelphia 
National Bank, a 1963 Supreme Court case that prohibited the merger of two 
banks that would have controlled 30  percent of the regional market, cited 
several economists, including Turner, Carl Kaysen, and George Stigler.13 The 
opinion itself was written by Richard Posner, then a recent Harvard Law 
grad and a clerk for Supreme Court Justice William Brennan, in one of his 
first encounters with the economics lit er a ture.14 It required mergers leading 
to control of an “undue” percentage of the market to show they would not 
have anticompetitive effects.15

Industrial organ ization economists, of course, had already begun to 
articulate an efficiency- centered vision of antitrust by this time. Turner, the 
Harvard School economist who would be appointed chief of the Antitrust 
Division in 1965, was particularly concerned that, in its effort to protect 
small businesses, the courts  were preventing mergers that would increase 
efficiency and thereby benefit consumers. Turner called this position “not 
only bad economics but bad law.”16 However, as an adherent to the structure- 
conduct- performance (SCP) framework, Turner also believed that high lev-
els of market concentration tended to produce anticompetitive conduct— 
including the ability to raise prices— which in turn would reduce allocative 
efficiency. Posner’s opinion in Philadelphia National Bank was grounded in 
this framework, although Posner would, upon converting to the Chicago 
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School a few years  later, come to reject the position.17 Thus, Turner endorsed 
the idea of a sweet spot for antitrust policy: allowing mergers might promote 
efficiency, but too much concentration was likely to reduce it.

Robert Bork and Ward Bowman, representing the insurgent Chicago 
School, similarly centered efficiency as the ultimate purpose of antitrust. But 
from their perspective, the protection of small businesses was misguided. 
They rejected the SCP framework and assumed that both size and concen-
tration typically reflected efficiency. As they noted in 1965, “the existence 
of the trend [ toward concentration] is prima facie evidence that greater 
concentration is socially desirable. The trend indicates that  there are emerg-
ing efficiencies or economies of scale . . .  which make larger size more effi-
cient.”18 Their statement not only endorsed efficiency as the proper lens for 
evaluating policy but also assumed that if markets  were concentrated, it was 
for good reason.

In the mid-1960s, representatives of the I/O community— both econo-
mists and sympathetic  legal scholars, like Bork— moved into positions of 
policy influence. As they did so, they worked to advance, and ultimately 
institutionalize, their efficiency- centered view of the purpose of antitrust. 
And as Chicago came to replace Harvard as the dominant school of thought 
in industrial organ ization during the 1970s, the policy implications of eco-
nomic reasoning would change significantly. By the 1980s, this pro cess would 
be complete: antitrust policy would be based on the value of efficiency 
rather than a commitment to limiting po liti cal power or encouraging small 
business.

This change was gradual, and took place along two pathways. The first was 
through the integration of economic reasoning into the executive branch, 
specifically the Antitrust Division of the Department of Justice and the Fed-
eral Trade Commission at the Department of Commerce. As I/O economists 
gradually filled the ranks of  these bureaucracies,  these agencies began pur-
suing diff er ent kinds of cases. The second change took place through the 
courts, which gradually came to accept a new, efficiency- centered concep-
tion of consumer welfare as the primary purpose of antitrust law. As the 
courts changed their approach to  these cases, a feedback loop developed: 
as the courts interpreted antitrust more narrowly, the agencies became less 
likely to bring cases that they once might have considered, and as the agencies 
narrowed their own criteria for thinking about antitrust, the courts pointed 
to  those changes to justify their own decisionmaking. Soon enough, antitrust 
policy in the United States was locked into the economic style.
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AdvAnCing EFFiCiEnCy THRoUgH  
oRgA niZATionAl CHAngE

At the time Donald Turner was appointed Assistant Attorney General in 
1965, staff at both of the antitrust agencies saw their role primarily through 
an enforcement lens. Dominated by attorneys whose  careers advanced 
through litigation experience, and  little influenced by economists, the agen-
cies focused not on evaluating the larger purpose of antitrust policy or the 
economic rationale  behind a par tic u lar  legal challenge, but on prosecuting 
as many winnable cases as they could.19 Replacing this perspective with 
an efficiency lens, in which the agencies would only challenge mergers or 
corporate be hav iors that reduced allocative efficiency, required significant 
orga nizational change. Not only would the agencies need to create modern 
economics offices, but they also had to revise their decisionmaking pro cesses 
to incorporate economic reasoning in case se lection.

In much the same way that the Johnson administration’s po liti cal calcula-
tions about the perceived radicalism of the OEO propelled systems analysts 
into positions of power, the arrival of I/O economists in the antitrust agen-
cies responded to a po liti cal prob lem. Lyndon Johnson appointed Turner 
in part to appease the business community, which was increasingly anxious 
about the impact of decisions like Brown Shoe on their corporate strategies.20 
Economic boom times led corporate Amer i ca to seek expansion through 
mergers, and the mid-1960s saw the largest merger wave in forty years.21 The 
Celler- Kefauver Act had made it harder for firms to sidestep the Clayton Act 
prohibition on mergers that “substantially limit[ed] competition,” however, 
and, as the Wall Street Journal observed, “Many a com pany, faced with the 
prospect of long and costly litigation, has de cided not to go ahead with a 
merger, even though it might actually enhance competition.”22

As assistant attorney general of the Antitrust Division, Turner set the 
course for the Department of Justice’s antitrust policy, and he particularly 
pushed the use of the economic style. Upon his arrival, he created a policy 
planning office and a special economic assistant position. He also initiated 
the division’s first published merger guidelines, issued in 1968, which was 
particularly impor tant in signaling a shift in the purpose of antitrust policy. 
The guidelines made no reference to broad economic power or the virtues 
of small business, instead emphasizing that “the primary role of Section 7 [of 
the Clayton Act] enforcement is to preserve and promote market structures 
conducive to competition”— a structuralist, but recognizably economic, 
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interpretation.23 While it was initially unclear  whether the courts would 
defer to the new guidelines, it turned out that they  were taken seriously.24

Turner’s efforts encountered opposition from the litigation- minded 
attorneys of the division. As po liti cal scientist Suzanne Weaver observed, 
“[S]omeone had, in the  lawyers’ eyes, changed the criteria of review, adding 
standards alien to the  lawyers and repugnant to their notions of good pros-
ecution. One did not turn down a case involving a clear, predatory violation 
of the law simply  because it had  little economic impact.”25 When Presi-
dent Nixon replaced Turner with the more enforcement- oriented Richard 
McLaren, many of the division’s attorneys experienced a sense of relief.26

McLaren, though, proved po liti cally problematic for Nixon. While 
Turner had been friendly to the conglomerate mergers that  were the domi-
nant form in the 1960s, McLaren was not.27 He filed multiple suits chal-
lenging conglomerate mergers pursued by International Telephone and 
Telegraph (ITT), a major Nixon backer.28 Nixon intervened, telling attor-
ney general Richard Kleindienst to “stay the hell out of [the ITT mergers],” 
or “McLaren’s ass is to be out within one hour.”29 When McLaren did not 
oblige, Nixon disposed of him by appointing him to serve as a federal judge.30 
The subsequent scandal, exposed by Washington Post columnist Jack Ander-
son, was the first in a series of escalating events that eventually culminated 
in Watergate.31

McLaren’s replacement, Michigan law professor Thomas Kauper, was 
friendlier both to conglomerate mergers and to economics.32 Although 
not a strict Chicago School adherent, Kauper was influenced by Richard 
Posner’s recent work, which argued that economic efficiency should be 
the only consideration of antitrust policy.33 Working in close collaboration 
with economist George Hay, who oversaw the creation and expansion of a 
new Economic Policy Office (EPO), Kauper integrated economic reason-
ing into the pro cess of developing cases while minimizing the ire it raised 
from litigators. One strategy involved bringing economists into the case 
se lection pro cess early, rather than having them review cases that attorneys 
had already sunk time into developing. Indeed, Kauper and Hay found ways 
to make the EPO generate eco nom ically rational cases that the  lawyers might 
other wise overlook— thus countering economists’ in- house reputation as 
“case- killers.”34 And, of course, they began teaching basic economics to the 
 lawyers.35 The 1976 passage of the Hart- Scott- Rodino Antitrust Improve-
ments Act, which encouraged the division to analyze mergers before their 
consummation, rather than litigate them  after, facilitated their efforts.36 
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Although the proj ect was not without its challenges, and conflict within 
the agency continued, over time efficiency become a much more central 
lens through which the Antitrust Division selected cases.37

A similar pro cess was  under way at the FTC, where the Bureau of Eco-
nomics was likewise substantially upgraded during the 1970s.38 At the FTC, 
the policy planning office, created in the agency’s 1970 reor ga ni za tion, also 
played a significant role in advancing economic reasoning— particularly, 
its Chicago variant. Initially, the Office of Policy Planning and Evaluation 
undertook PPBS- inspired activities like “develop[ing] a formal economet-
ric model to determine where enforcement efforts would reap the greatest 
benefits.”39 But with the 1974 appointment of Wesley J. Liebeler, a UCLA 
law professor and one- time student of Aaron Director, the office took on 
greater importance and a diff er ent approach.40 This new office would play a 
significant role in advancing economic reasoning at the agency as the de cade 
progressed.41

Liebeler dramatically increased the policy planning office’s role in bud-
getary review and pushed for the agency to reallocate resources  toward what 
he took to be the agency’s mission. As he described the purpose of antitrust 
law, “[T]he basic objective of  these laws is to maximize consumer welfare 
[that is, allocative efficiency]. . . .  We are not aware of any other operation-
ally  viable objective available to the Commission in setting priorities.” He 
explained that the FTC should base its programming and decisions “on the 
basis of their expected economic impact on the consumer in dollars- and- 
cents terms.”42 This meant ignoring be hav ior that was, on its face, illegal, 
but that could not be directly demonstrated to reduce market efficiency. The 
litigating bureaus pushed back against what they saw as Liebeler’s overreach, 
and some of his recommendations— like an effort to give the Bureau of Eco-
nomics and the policy planning office veto power over the conduct of prelim-
inary investigations— were not realized. But Liebeler nevertheless succeeded 
in centering efficiency as the main criterion for agency decisionmaking.43

By the time of the Car ter administration, economics and efficiency had 
become much more integrated into antitrust decisionmaking—to the point 
where it was difficult for new agency leadership to even try to pursue an 
enforcement agenda motivated by other goals. In one telling example, Assis-
tant Attorney General John Shenefield expressed “almost evangelical” sup-
port for a Ted Kennedy bill that would have put strict size tests on mergers, 
and “acknowledged he was  going  after bigness as such.”44 Yet  after promis-
ing to bring a “shared monopolies” case within half a year, Shenefield was 
forced to recant “ ‘ because we  didn’t know and do not know’ the outcome 
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of a lengthy staff investigation.”45 While antitrust appointees could try to 
set their own policy directions, they relied on  career staff to do the legwork 
that would make action pos si ble. If  career professionals saw a par tic u lar 
direction as fundamentally in conflict with the agency’s mission, they might 
drag their feet.

Similarly, Shenefield’s successor, Sanford Litvack, oversaw  limited enforce-
ment, even as he voiced a traditional view of antitrust. Reflecting on his term 
as assistant attorney general, he observed that the Antitrust Division “appears 
to be backing away from this law enforcement obligation. . . .  [M]uch more 
emphasis is now placed on economic theory, study, and research, while less 
emphasis is given to investigation, prosecution, and the nuts and bolts of 
effective litigation.”46

Even when Car ter’s appointees did convince their agencies to pursue 
antitrust enforcement, they increasingly encountered re sis tance in the 
courts. At the FTC, Car ter appointed as chair consumer activist Michael 
Pertschuk, who made his concern with “the dispersal of economic and 
po liti cal power” explicit.47 Pertschuk, who replaced Liebeler with the liberal 
Robert Reich, was able to leverage the support of sympathetic structuralist 
leadership in the Bureau of Economics to pursue a fairly aggressive agenda, 
if one couched in economic language.48 But despite this, the FTC’s success 
rate in the courts fell in half, from 88  percent in 1976 to only 43  percent in 
1981.49 The courts, as well as the antitrust agencies,  were also coming to 
accept an efficiency- centered framework— and, specifically, one grounded 
in Chicago School reasoning— for interpreting the antitrust laws.

AdvAnCing EFFiCiEnCy THRoUgH  
sUPREmE CoURT dECisions

As decisionmaking pro cesses  were changing in the antitrust agencies, the 
courts  were undergoing an evolution of their own. As late as 1967, the Supreme 
Court had explic itly articulated concern with the protection of small business 
as a  factor it considered in its decisions—in three diff er ent cases, no less.50 But, 
as in the Philadelphia National Bank case, it was increasingly mixing  these 
non- economic considerations with ones based on structuralist economics.51 
Over the next de cade, the Supreme Court moved  toward centering efficiency 
as its sole lens for making decisions about antitrust cases, to the exclusion 
of competing concerns about small business or corporate power. Moreover, 
when it drew on economic reasoning, it would increasingly rely on a Chicago 
School approach, rather than Harvard structuralism.
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This shift did not, of course, take place outside the context of politics. 
Between 1969 and 1971, Nixon appointed four Supreme Court justices, end-
ing the Warren era and ushering in the Burger Court. At the same time, the 
big business community was becoming better or ga nized, and antitrust was 
one of its major areas of concern. The exact relationship between the chang-
ing composition of the Supreme Court, or ga nized business’s increasingly 
vocal dis plea sure with the state of antitrust, and the rise of Chicago I/O, 
each of which contributed to the shift, is difficult to disentangle.

Regardless of the mix of  factors that contributed to it, over the course of 
the 1970s the Supreme Court came to thoroughly reject noneconomic con-
ceptions of antitrust policy. In no case issued  after 1967 did the court invoke 
small business protection as a goal of antitrust. Each of several significant 
antitrust decisions issued in the first half of the 1970s gradually increased 
the standard of evidence required to restrict corporate be hav ior, and each 
invoked economic reasoning.52 Brunswick Corp. v. Pueblo Bowl- O- Mat (1977) 
placed the final nail in the coffin for the protection of small business as a legiti-
mate goal of antitrust. Citing Brown Shoe to new purpose, the unan i mous opin-
ion emphasized that “[t]he antitrust laws . . .   were enacted for ‘the protection 
of competition, not competitors,’ ” and that private antitrust litigants could not 
challenge a merger on the likelihood that it might drive smaller competitors 
out of business.53 This decision effectively marked the end of noneconomic 
concerns being addressed, even erratically, by antitrust policy.

At the same time, the Supreme Court was increasingly enshrining effi-
ciency as the specific purpose of antitrust policy, and a Chicago approach as 
the correct one for thinking about how to promote it. That same year, the 
court de cided Continental Tele vi sion, Inc. v. GTE Sylvania, Inc., which has 
been called “the most impor tant [in antitrust] since World War II,” and which 
drew heavi ly on the work of Chicagoans Robert Bork and Richard Posner. The 
majority opinion declared that resale restrictions it had found per se illegal 
in 1967  were in fact not illegal,  because they could potentially increase effi-
ciency.54 In a concurring opinion, Justice Byron White criticized the majority 
reasoning for “summarily rejecting” concern with “the autonomy of in de-
pen dent businessmen,” arguing that “this princi ple is without question more 
deeply embedded in our cases than the notions of ‘ free rider’ effects and dis-
tributional efficiencies borrowed by the majority from the “new economics 
of vertical relationships.”55 And yet, this was a concurrence, not a dissent.

By 1979, the Court had fully accepted Robert Bork’s argument, laid out in 
his landmark 1978 book, The Antitrust Paradox, that consumer welfare should 
be defined as allocative efficiency.56 In Reiter v. Sonotone Corp., Chief Justice 
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Burger—in something of an aside to the main argument— quoted Bork, writing, 
“Congress designed the Sherman Act as a ‘consumer welfare prescription.’ ”57 
Since then, the courts have accepted consumer welfare, generally understood 
narrowly as economic efficiency, as the sole legitimate purpose of antitrust 
(although debate continues over exactly how it should be defined).58

Over the course of fifteen years, the purpose of antitrust policy narrowed 
from a complex mix of goals, including the promotion of broad consumer 
interests, the protection of small business, and the limiting of corporate 
power, to a single, efficiency- centered conception of consumer welfare. 
The change took place  because both the federal antitrust agencies and the 
U.S. Supreme Court embraced the economic style, at a time when the busi-
ness community was organ izing and advocating for less aggressive antitrust 
enforcement. The “Reagan Revolution” has sometimes been seen as the start 
of a new era in antitrust, but for the most part, economic reasoning was 
already institutionalized by the time Reagan’s appointees arrived at their 
desks. As po liti cal scientist Marc Eisner wrote in his analy sis of the antitrust 
agencies, “this revolution in antitrust was at most a coup.”59

Deregulating Transportation Markets

Centering efficiency in antitrust policy involved positive change: institu-
tionalizing a new style of reasoning in the antitrust agencies, and a new goal 
for antitrust— consumer welfare—in the courts. As this took place, older, 
competing purposes  were gradually delegitimized. In transportation policy, 
by contrast, the spread of economic reasoning involved a more active tear-
ing down of an existing regulatory regime. By the 1970s, the United States 
maintained an extensive system of market regulations in the transportation 
industry that regulated prices and controlled entry into the rail, trucking, 
and airline industries. This system was designed not to promote efficiency, 
but rather to create stability and preserve a rough equity across consumers 
in diff er ent locations.

Economists across the po liti cal spectrum believed that easing  these 
restrictions was desirable  because it would improve efficiency.  Doing so 
would require dismantling nearly a  century’s worth of regulatory mea-
sures and agencies. This took place through the passage of legislation that 
deregulated each of  these industries, as well as the elimination of the orga-
nizational locations (the Interstate Commerce Commission [ICC] and the 
Civil Aeronautics Board [CAB]) that propped up the old regime. A view of 
efficiency as the purpose of transportation regulation became hegemonic in 
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the world of think tanks and policy advisors, yet it was never institutional-
ized through the law.

— — —

Federal regulation of transportation began with the railroads, sparked by the 
same late- nineteenth- century social upheavals that produced the antitrust 
movement. The Interstate Commerce Act of 1887 resulted from an uneasy 
alliance between a variety of groups with conflicting interests (farmers, ship-
pers, merchants), but who shared an opposition to the monopolistic power 
of the railroads.60 Nearly fifty years  later, New Deal legislation prioritized 
stability and access in the trucking and airline industries in the face of cut-
throat competition.61 Carriers assented to price regulation and a commit-
ment to ensuring broad access to ser vice (including on unprofitable routes) 
at equitable prices, in return for which they would receive considerable 
protection from competition.

 These princi ples remained solidly established into the 1960s. The regu-
lated industries supported the existing governance regime, which faced  little 
or ga nized opposition. But by now, economists had begun to articulate a 
competing vision of market governance— one that applied not only to trans-
portation industries, but to a variety of markets (energy, communications) 
where government set prices and  limited entry. In this vision, the main goal 
of policy was to promote allocative efficiency.

In the 1960s, the economists gained a somewhat unexpected ally: liberal 
Demo crats. A generation  earlier, New Deal Demo crats had supported trans-
portation regulation out of a desire to achieve stability and equity. Starting in 
the 1950s, though, liberal po liti cal scientists— who began with the Interstate 
Commerce Commission and then moved on to agencies like the Civil Aero-
nautics Board, Federal Communications Commission, and Federal Power 
Commission— started to argue that government regulation tended to serve 
the interests of industry, which “captured” the agencies that governed it.62 
By the 1960s, radical historians  were amplifying the critique, claiming that 
the entire Progressive- era regulatory movement had effectively subsumed 
the public interest to the interests of business.63 Meanwhile, a growing con-
sumer movement led by Ralph Nader portrayed transportation regulation as 
a technique to keep prices artificially high.64 Both the academic and popu lar 
critiques of economic regulation  were more interested in market fairness 
than market efficiency, but they nevertheless produced liberal Demo cratic 
allies for economists’ deregulatory arguments.
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Even so, the economists’ position remained a hard sell throughout the 
Kennedy and Johnson administrations. Both the strength of pro- regulatory 
interests and a strong conventional wisdom favoring transportation regu-
lation favored the status quo. Johnson notably did display some curiosity 
 toward deregulation by, for example, calling for “heavier reliance on compe-
tition in transportation” in his 1965 State of the Union address, but showed 
 little follow- through.65 While Kennedy and Johnson paid lip ser vice to the 
deregulatory arguments of their economists, the issue failed to gain momen-
tum during their years in the White House.

Richard Nixon, surrounded with his bevy of Chicago School economists, 
moved transportation policy a step closer to deregulation. He created a com-
mittee, led by Harvard economist and CEA member Hendrik Houthakker, 
to review the possibility of “decontrol” of trucking and railways, a prospect 
Nixon thought might allow him to bring in the consumer movement as allies. 
When the massive Penn Central Railroad filed for bankruptcy in mid-1970, 
Nixon hoped that a deregulatory co ali tion might be put together that could 
overcome the almost certain opposition of truckers and other beneficia-
ries of regulation.66 But when his Department of Transportation drafted 
a bill proposing partial deregulation of the two industries in mid-1971, the 
administration abandoned it, declining to lobby on its behalf.67 Staff at the 
CEA and Antitrust Division continued to support the bill, but thought the 
administration’s lack of support was weakening its prospects.68

Houthakker continued to advocate for deregulation  after returning to 
Harvard in 1971, to no immediate avail. The administration prepared another 
bill to deregulate railways in mid-1973, but by this point Nixon was becoming 
mired in Watergate, and no further pro gress was made.69 As CEA member 
Gary Seevers described them, the Nixon- era deregulatory efforts  were “the 
story of a few brave but lonely economists stubbornly attacking the Ameri-
can economy’s largest  legal cartel.”70

— — —

It was not  until Gerald Ford took office in August 1974 that the deregulatory 
tide began to turn. By that point, the bipartisan, Brookings- centered net-
work of I/O economists had expanded. Not only had the group supported 
an outpouring of academic work on the economics of regulation, but it had 
established ties with the CEA, the Antitrust Division, the Department of 
Transportation, and the Senate Judiciary Committee, among other locations 
in Washington. As  future Supreme Court justice Stephen Breyer, a linchpin 
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of this network,  later recalled, by this point “[t]hey  were all over the place, 
this group of  people interested in deregulation, or lessened regulation.”71

Growing concern with inflation— which by mid-1974 had reached a rec-
ord rate of almost 10  percent— also created an unexpected opportunity for 
economists to push deregulation up the po liti cal agenda.72 Upon ascending 
to the presidency, Ford immediately convened a “summit conference” on 
inflation that brought together a wide- ranging group of economists, both 
liberal (Kermit Gordon, Walter Heller, John Kenneth Galbraith) and con-
servative (Milton Friedman, Herbert Stein).73 The economists admitted they 
did not know how to stop inflation, but nearly all agreed that removing 
price and entry restrictions in regulated industries would be good policy. 
When Thomas Moore, a se nior staffer in Nixon’s CEA and the author of a 
monograph on freight regulation, presented the group with a list of deregula-
tory goals, he found widespread support.74 All but two of the twenty- three 
economists pre sent— including nearly all the liberals— signed off on the pro-
gram.75 Although even Moore admitted that the link between economic 
deregulation and inflation was somewhat tenuous, he argued— and his col-
leagues apparently agreed— “I do think that it  will help move  things in the 
right direction . . .  it is a desirable  thing to achieve.”76

This growing advocacy among economists might not have mattered 
had Ford himself not been a strong personal advocate of deregulation. A 
month  after the economists’ conference, Ford gave his “Whip Inflation Now” 
speech, which proposed deregulating the natu ral gas industry, establishing 
a National Commission on Regulatory Reform to overhaul the in de pen-
dent regulatory agencies, and reviewing the inflationary impact of all major 
executive regulations.77 Over the next two years, Ford repeatedly used his 
platform to advocate for deregulation, particularly, although not exclusively, 
of the transportation industries.78 Indeed, proponents of deregulation within 
his administration  were pleasantly surprised, and his po liti cal strategists a 
bit dismayed, by just how committed to the proj ect Ford turned out to be.79

Ford’s efforts  were facilitated by a counterpart on the other side of the 
po liti cal aisle. Ted Kennedy, who saw himself as a consumer advocate, had 
become a champion of airline deregulation thanks to the efforts of Stephen 
Breyer. In the years since leaving his position as special assistant to Turner at 
the Antitrust Division, Breyer had honed his arguments for energy deregu-
lation in a Brookings volume coauthored with Yale economist and Ford 
CEA member Paul MacAvoy.80 In 1974, he became special counsel for a 
Senate Judiciary subcommittee chaired by Senator Kennedy. From that post, 
Breyer advocated for airline deregulation— the industry where the strongest 
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deregulatory case could be made.81 Kennedy picked up the issue and, in 
early 1975, orchestrated major hearings on airline deregulation that turned 
out to be “an outstanding dramatic success.”82 The substantially lower cost 
of intrastate flights in California and Texas, which  were not subject to the 
same federal regulations governing interstate travel, proved to be a media 
hook that put a public face on the issue: “[W]hy can I fly from Los Angeles 
to San Francisco for $18, but to go from Washington to Boston is $45?”83 
To Breyer’s surprise, not only did the hearings get media coverage, “it was 
front page of the New York Times. . . .  Page one! We  didn’t think it would 
be page one.”84

Indeed, between Ford’s repeated advocacy and the Kennedy hearings, 
media coverage of regulation increased dramatically in the mid-1970s, as 
evidenced, for example, by headlines in the New York Times. This growing 
public attention proved helpful when Ford sought to leverage a crisis in the 
railroad industry into a new po liti cal opportunity. By mid-1974, no fewer 
than eight railroads had filed for bankruptcy protection, an opportunity Ford 
sought to leverage by asking Congress to make railroad loans conditional on 
deregulation.  After difficult negotiations, he managed to get the Railroad 
Revitalization and Regulatory Reform Act, which gave railroads more free-
dom to set their own rates, through Congress in February 1976.85 Upon its 
signing, Ford noted with satisfaction that removing  these regulations would 
help “our railroads to operate efficiently and competitively.”86

By 1976, Ford had also begun to move the needle on airline deregulation. 
He appointed John Robson, a strong supporter of deregulation, as chair of 
the Civil Aeronautics Board (CAB), which set fares and routes for the airline 
industry.87 Robson used his position to advocate for a deregulatory agenda 
within and beyond the agency— for example, in its communications with 
Congress.88 And John Snow, an economist serving as a se nior official at the 
Department of Transportation, was put in charge of assembling a biparti-
san co ali tion. Snow or ga nized a major push to identify likely supporters in 
Congress, and talked to some seventy- two members himself. Inspired by the 
arguments that I/O economists had been developing for a de cade but facing 
a more favorable environment for action in the wake of Kennedy’s airline 
hearings, Ford’s appointees continued to build support for airline deregula-
tion. Yet momentum on the issue dis appeared as the presidential campaign 
got fully  under way, and Ford would not be the one to see the issue through.89

President Jimmy Car ter ultimately became the unlikely champion of 
transportation regulation. While the issue did not feature prominently in 
his campaign, as president, Car ter oversaw deregulation of all three major 
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modes of commercial transportation: air, trucking, and rail.90 While Car ter 
became a strong advocate of deregulation, the rising tide of Congressio-
nal support and his staff ’s commitment to the issue, along with decreasing 
industry opposition in the face of de facto deregulation by CAB and the 
changing public mood,  were more impor tant than his advocacy. As po liti cal 
scientists Martha Quirk and Paul Derthick put it, “it was a ripe issue to which 
he con ve niently fell heir.”91 But other developments  were more impor tant 
to deregulation’s success than Car ter’s personal support.

First, Congressional leaders from both sides of the aisle continued to 
advocate for transportation deregulation. Kennedy’s commitment to airline 
deregulation persisted; in 1978 he also held hearings on trucking deregula-
tion.92 Fellow Demo crat Howard Cannon, chair of the Senate subcommittee 
on aviation, became an advocate as well.93 And Mary Schuman, who helped 
write an early Kennedy- Cannon airline deregulation bill from her staff posi-
tion at the Senate Commerce Committee, became Car ter’s main staffer in 
charge of deregulatory legislation.94 Republicans, too, supported the effort; 
both James B. Pearson, the ranking minority member of the Senate aviation 
subcommittee, and Gene Snyder, his House counterpart,  were proponents 
of airline deregulation.95

Second, Car ter’s economists, like Ford’s,  were basically unan i mous in 
their support of transportation deregulation.96 Charles Schultze— onetime 
champion of PPBS as director of LBJ’s Bud get Bureau— chaired Car ter’s 
CEA. During a recent stint at Brookings, he had written The Public Use of 
Private Interest (published in 1977), which advocated for the use of markets 
and incentives, rather than rules, to achieve regulatory goals.97 Both of the 
economists who filled the CEA’s microeconomics slot (first William Nord-
haus then George Eads)  were strong supporters of deregulation.98 And the 
Council on Wage and Price Stability, an economics office established by Ford 
to combat inflation that Car ter continued, saw deregulation as an impor tant 
component of its proj ect.99

Yet while the economists’ take on transportation deregulation was now 
bipartisan and widely held, industry interests in maintaining the regulatory 
regime  were still too entrenched to permit immediate legislative change. 
Across the transportation industries, the incumbent players appreciated the 
stability of government regulation, the protection it offered from competi-
tion, and the market it ensured. They had significant influence in shaping 
the form regulation took, even if they did not always like being confined by 
it. While smaller participants— regional airlines, in de pen dent truck owner- 
operators— might chafe at being restricted from some markets, the support 
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of the biggest regulated companies for the existing regulatory regime was a 
significant barrier to its removal.

The critical step in overcoming that block was Car ter’s appointment 
of an avid deregulator to chair the CAB, a decision that indirectly pushed 
the Interstate Commerce Commission, which oversaw the rail and truck-
ing industries, in a deregulatory direction as well. Through administrative 
means alone, the regulatory agencies began to dismantle the regulatory pro-
cess, destabilizing the environment and thus removing one of the major 
benefits of regulation for the dominant industry players. Eventually, this 
reached a point where some industry leaders began demanding congres-
sional action— which would at least restore predictability—as preferable to 
continued uncertainty.

The most impor tant actor in this pro cess was Cornell I/O economist 
Alfred Kahn, who Car ter appointed to lead the Civil Aeronautics Board in 
the summer of 1977.100 Kahn began his  career as an institutional economist 
with a strong pro- regulatory bent, but in the 1960s he underwent a road- 
to- Damascus conversion to neoclassical economics.101 His politics remained 
liberal, and his two- volume 1971 classic, The Economics of Regulation, con-
tinued to reflect an institutionalist attention to real- world detail, but Kahn 
nevertheless  adopted the deregulatory position that had become standard 
among modern economists.102 In the mid-1970s, as chairman of the New 
York Public Ser vice Commission, he led a major reform of electricity and 
telephone regulation in New York State that launched his national reputation 
as a policymaker as well as an economist.103

It is not surprising, then, that Kahn was Car ter’s pick. Indeed, Stephen 
Breyer  later recalled that “[t]he object [upon Car ter’s election] was to get 
Fred Kahn appointed [c]hairman of the CAB. . . .  Every body [in the deregu-
latory network] is working for that.”104 Upon arriving in Washington, Kahn 
quickly got to work. He garnered headlines with his mediagenic personality 
(he once quipped to airline executives, “I  really  don’t know one plane from 
the other. To me they are all marginal costs with wings”), but he made sub-
stantive changes  behind the scenes, including in staffing the board.105 Kahn 
immediately appointed new leadership at the CAB more in line with his own 
views, including Philip Bakes (an attorney who had worked on Kennedy’s 
airline hearings) and Michael E. Levine (a law- and- economics professor best 
known for a 1965 article on the airline industry titled “Is Regulation Neces-
sary?”).106 Then he created a new Office of Economic Analy sis and placed 
economist Darius Gaskins, most recently director of the FTC’s Bureau of 
Economics, in charge.107 Kahn also benefited from the strong support of 
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fellow Car ter CAB appointee (and I/O economist) Elizabeth E. Bailey, who 
Kahn  later called “the most ardent deregulator on the board.”108

With committed proponents now in key positions, CAB began deregu-
lating unilaterally.109 The agency began giving airlines a greater ability to 
discount fares, by as much as 50  percent, from the CAB- approved rates.110 
It authorized applicants to fly out of new airports, like Chicago Midway, to 
promote competition. By mid-1978, half of coach tickets  were being sold for 
less than the official rate set by CAB. Kahn and his allies on the board  were 
highly satisfied with the changes they had made to CAB’s procedures.111 And 
 those changes not only increased economic efficiency, to Kahn’s satisfac-
tion, but  were popu lar with consumer advocates like Nader, who did not 
particularly value efficiency for its own sake.

With Kahn making headlines at the CAB, other regulators paid atten-
tion. At the Interstate Commerce Commission (ICC), A. Daniel O’Neal, an 
attorney who had been appointed to the commission by Nixon and made 
chair by Car ter, was not a par tic u lar supporter of deregulation at the time 
he was elevated into the position. But in response to the prevailing po liti-
cal winds, O’Neal hired an economist to head a new policy planning office 
within the ICC.112 Armed with economic insights from his new analysts, 
O’Neal began dismantling the regulatory framework that governed freight 
transport.  These efforts only intensified when Car ter appointed Darius Gas-
kins, head of CAB’s Office of Economic Analy sis, to replace O’Neal as ICC 
chair in 1980.113

The 1976 Railroad Revitalization and Regulatory Reform Act had already 
stripped the ICC of most of its authority over rail transport. By the time 
Car ter took office, the ICC’s responsibilities primarily focused on trucking. 
The mea sures that first O’Neal, and  later Gaskins, implemented in the truck-
ing industry paralleled the changes that Kahn set in motion in the airline 
industry. Just as CAB had, on its own volition, allowed airlines to sell tickets 
for less than the government- approved rate and encouraged competition on 
new routes, the ICC also increased truckers’ flexibility in setting rates and 
started approving new entrants much more freely. By encouraging competi-
tion and allowing the market, not the government, to set prices, support-
ers hoped  these industries would become more efficient, with benefits for 
producers and consumers alike.114

On their own, CAB and the ICC could not simply repeal transporta-
tion regulation. But they had considerable discretion in their actions. Con-
gress had asked them to set rates for the transportation industries, and gave 
them authority to limit who could offer ser vice on par tic u lar routes. But 
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the agencies could carry out their mission so in ways that  were more or less 
promoting of price competition, reflecting their own view of their purpose. 
Their leadership could also change the agencies’ internal structure and staff-
ing, so that adherents to the economic style  were better represented. This 
would encourage the agencies to carry out their work in ways that favored, 
instead of limiting, competition.

 These sorts of unilateral changes also had a po liti cal  ripple effect, in that 
they disrupted the status quo and made the regulatory regime look increas-
ingly undesirable to regulated industries, which favored it in part  because of 
its predictability. By changing the politics of the situation, the leadership of 
the regulatory agencies created the space for Congress to act. The airlines 
withdrew their opposition to a deregulatory bill, and the trucking industry 
came to actively support one.115 Congress forged ahead with the passage of 
the Airline Deregulation Act in 1978, followed in 1980 by the Motor Carrier 
Act and the Staggers Rail Act, which further loosened rules already relaxed 
by the 1976 railroad deregulation legislation.116 Significantly,  these laws not 
only removed price and entry restrictions in transportation industries, but 
also put the regulatory commissions themselves on a path to disappearance. 
The Airline Deregulation Act set CAB to sunset in 1984, and the trucking 
and rail laws  limited the ICC’s scope. The latter would be abolished entirely 
at the end of 1995.117

In transportation policy, the advance of the economic style meant tear-
ing down an existing regime instead of restructuring it. By helping to pass 
legislation that ended price setting and entry restrictions in transportation 
markets, and by eliminating entirely the commissions that had, for de cades, 
used a stability- and- equity lens to administer  those restrictions, advocates 
of the economic style changed the rules of market governance so that they 
centered efficiency in fact, if not in law.

Beyond Antitrust and Transportation

While the influence of the economic style in antitrust policy and transpor-
tation regulation is particularly striking, economic reasoning also became 
more impor tant to other types of market governance. In a number of actively 
regulated markets, the logic of efficiency became increasingly vis i ble in the 
1970s. As I/O economists and likeminded thinkers changed the terms of 
debate, their approach came into conflict with other prominent logics, 
including fair prices, equitable access, reasonable returns, and professional 
privileges. The institutionalization of the economic style was not always 
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as thorough in  these other domains as it was in antitrust, nor  were econo-
mists’ recommendations as fully implemented as they  were in transporta-
tion policy— but to the extent that institutionalization occurred, it produced 
vis i ble effects on policy.

In policy domains governed by a New Deal stability- and- equity regime, 
including energy, telecommunications, and banking, an embrace of the 
economic style generally meant making efficiency a central goal. It could, 
though, also involve attention to other concerns, like innovation, that made 
sense within an economic framework. Economists working in  these policy 
domains typically advocated for deregulation— that is, removing restrictions 
on competition and allowing the market, not government, to determine 
prices— but they favored it less uniformly in areas beyond transportation, in 
which the economic evidence was understood to be quite strong. Regardless 
of the extent to which they thought a given industry should be deregulated, 
though, advocates of the economic style usually viewed allocative efficiency 
as the goal that market governance should be striving  toward.

Telecommunications, for example, was governed by regulatory arrange-
ments that  were solidified with the creation of the Federal Communications 
Commission (FCC) in 1934. Like transportation, the telecommunications 
regime sought to ensure nondiscriminatory, “fair and equitable” access to 
telephone ser vices at “just and reasonable” prices.118 De cades  later, some 
industrial organ ization economists still believed that natu ral monopolies 
existed, that telephone ser vice might be such a mono poly, and that govern-
ment regulation of a natu ral mono poly might produce a better outcome than 
leaving the mono poly un regu la ted. But they viewed the question of  whether 
the government should be regulating prices and entry through the lens of 
maximizing total surplus rather than fairness or equity.119

For most of the twentieth  century, long- distance telephone ser vice 
was monopolized by AT&T, a conglomerate whose regional subsidiaries 
also controlled local phone ser vice in most of the United States. The FCC 
regulated the rates AT&T could charge for long distance and the ser vices 
it could offer, largely with the com pany’s approval. The FCC began tak-
ing baby steps  toward promoting competition as early as 1968 in response 
to congressional criticism that it was too lax in its oversight of “Ma Bell,” 
and the mono poly’s inability to keep up with demand for certain special-
ized ser vices.120  These changes  were meant as tweaks to the existing regu-
latory paradigm, rather than being motivated by the economic style. But 
with the deregulatory movement gaining influence in the 1970s, Charles 
Ferris, Car ter’s FCC chair, began staffing his agency with the same sorts of 
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economists who  were driving change in antitrust and transportation policy. 
He expanded the commission’s Office of Plans and Policy, placed it  under 
the direction of economists, and “more than doubled the total number of 
economists in the agency, “to about 100.”121 In the following years, the FCC 
increasingly discussed the purpose of telecommunications governance in 
economic terms, rather than in its older language— a shift that would affect, 
for example, its management of the electromagnetic spectrum.122 And while 
each regulatory domain unfolded along its own path, similar patterns could 
be seen in the governance of energy markets (oil, natu ral gas, electricity) 
and in banking.123

Not all less- than- perfect markets, though,  were governed by a stability- 
and- equity regime. Healthcare, for instance, had not generally been thought 
of as an industry prior to the 1970s, and indeed the very notion would have 
been rather odd. This meant that medicine was not subject to the same kind 
of government rate- setting and direct control over entry seen in telephone 
ser vice or the airline industry. For most of the twentieth  century, the fed-
eral government left medicine mostly to the states, which treated it as a 
profession, granting a mono poly to physicians in exchange for ensuring the 
qualifications of prac ti tion ers and a nominal commitment to an ethical code. 
But as Washington stepped in with the creation of Medicare and Medicaid 
in the 1960s, medical care moved closer to becoming another federally regu-
lated industry in which government set prices and controlled the entry of 
providers. Policymakers justified this shift with concerns about equity and 
the idea of a right to medical care.124

Over the next de cade, advocates of the economic style— including a 
RAND- aligned group committed to efficiency in government spending and 
a Chicago- aligned group committed to efficiency through market forces— 
came to articulate a competing vision for healthcare.125 They championed 
“institution- building for competition,” with the goal of harnessing market 
forces to promote efficiency, over  either professional mono poly or gov-
ernment regulation of prices and entry.126 The view culminated in Alain 
Enthoven’s late-1970s proposals for what would come to be called managed 
competition.127 As economists became more influential at agencies like the 
Department of Health, Education, and Welfare and the FTC, they  were 
increasingly able to advocate for this market- centered view of healthcare.128

In contrast with markets governed by New Deal stability- and- equity 
regimes, advancing the economic style in healthcare did not require tearing 
down existing frameworks, beyond overturning case law that  limited compe-
tition among medical professionals. Instead, it meant preventing a somewhat 

125-101168_Berman_Economist_1P.indd   151 07/09/21   2:32 PM



152 CHAPTER 6

-1—
0—

+1—

laissez- faire governance regime from being replaced with command- and- 
control- style regulation— a proj ect advanced in part by creating regulatory 
frameworks that would support new forms of competition between insurers 
and among healthcare providers. While it would take some time for this 
economic conception of healthcare governance to come to full fruition, by 
the end of the 1970s it was already beginning to gain ground.129

Institutionalizing the Economic 
Style of Market Governance

Between the late nineteenth  century and the New Deal era, the United States 
established a  legal and orga nizational framework for governing both market 
competition in general (antitrust policy), and a range of specific markets 
that showed tendencies  toward mono poly or where stability and broad 
access  were concerns (for example, transportation, energy, and banking). 
Introduced while the country was adapting to massive technological and 
economic change, and cemented during a period of economic collapse, this 
framework centered several ways of thinking about the purpose served by 
market governance. Although the exact motivations for regulating varied, 
none focused on the promotion of efficiency.

In antitrust,  these purposes included limiting concentrated po liti cal and 
economic power, as had been embodied by Standard Oil and other late- 
nineteenth- century trusts. It also meant protecting the existence of small 
businesses, which policymakers (and many members of the public) saw as 
integral to civic life. In the transportation, energy, and financial industries, 
it meant ensuring stability and protecting  those industries from “ruinous 
competition.” And in areas where markets on their own might not provide 
ser vice to all, like electricity and telephones, regulatory policy aimed to ensure 
equitable access, even when ser vices could not be delivered at a profit.

The economic style of reasoning, which centered the promotion of 
allocative efficiency and the expansion of economic surplus as the purpose 
of market governance, had not yet consolidated when this framework was 
being put into place. Yet by the 1960s, as the economic style was coming to 
dominance in academic circles, the social, po liti cal, and technological cir-
cumstances that had produced the original framework for market regulation 
had changed considerably. Technologies had evolved and industries devel-
oped in ways that restructured markets, making some of them potentially 
more competitive. In the boom de cades  after World War II, economic stabil-
ity seemed like an increasingly distant concern. And meanwhile, a range of 
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observers both inside and outside the acad emy  were becoming concerned 
that regulation was serving the interests of the regulated, not  those of the 
larger public.

 These changes opened the door to economists’ efficiency- centered cri-
tique of the older market governance regime—of an antitrust regime that 
was anti- bigness, even if that meant being anti- efficiency, and of regulation 
that prevented competition and kept prices artificially high. During the 
1960s and 1970s, this critique steadily gained ground— championed first by 
Harvard School structuralists who  were typically liberal and often served 
 under Demo cratic administrations, then, increasingly, by more government- 
skeptical adherents of the Chicago School.  These two groups of scholars 
differed in their broad po liti cal orientations and in their faith in the beneficial 
potential of government. Yet their shared commitment to the economic 
style helped them to find common ground and to advocate for policies that 
challenged the status quo and sought to promote efficiency.

Over the course of the 1970s, this economic approach to market gover-
nance gained ground. Economics offices became larger, more professional-
ized, and more influential in a range of regulatory agencies. In transporta-
tion policy, administrative decisions destabilized the old regime, setting in 
motion of series of legislative actions that ultimately undid their authority. 
 These decisions established market competition, with efficiency as the de 
facto policy goal. In antitrust policy, a feedback loop between enforcement 
actions and court decisions institutionalized economic reasoning as the only 
legitimate lens through which policy could be pursued. As  these changes 
took place, the older goals that had motivated the original market gover-
nance regime— limiting concentrated power, protecting small business, 
promoting stability, and ensuring equity— became increasingly marginal.

As was the case in social policy, the economic style was not uniformly 
influential across the vari ous domains of market governance. Yet by the end 
of the Car ter administration, it had come to play a substantial role in rede-
fining the goals of policy in a number of impor tant areas. In antitrust, in 
transportation regulation, and increasingly in areas like telecommunications 
policy and even healthcare, debates over the  future of policy  were begin-
ning to take place in economic terms, with other concerns shunted aside. 
But the influence of economic reasoning would not be  limited to questions 
of market pricing and entry alone.
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